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Parties are represented.  

 

This Misc. (J) case arises out of petition No. 1389/18 filed by the 

petitioner/plaintiff under Order 39 Rule 1 and 2 read with section 

151 of CPC praying for order of injunction.  

 

Case of the plaintiff/petitioner is that, the suit land measuring 1K-

5Ls. covered by dag No.192(old), 191(new) situated at vill- Kajipara 

originally belonged to Govt. and it was lying vacant in the year 1998. 

The petitioner occupied the said land and constructed a small hut 

over the same without any objection of OP. Since then the petitioner 

has been continuously and uninterruptedly possessing the said land 

and accordingly became owner of the land by way of adverse 

possession. Thereafter the petitioner applied for allotment of the suit 

land in his name. After receipt of application filed by the petitioner, 

the OP No.1 started process of allotment but same is still pending. 

However the petitioner got TB of the suit land and has been 

possessing the same by paying land revenue. In the year 1999, the 

petitioner constructed residential house over the suit land and has 

been possessing same with full knowledge of OP. In the year 2014, 

the petitioner got electricity connection for his residential house. But 

on 2.6.2018 the petitioner received notice from the Circle Office, 

Revenue Circle Chapar directing him to vacate the suit land. The 

petitioner strongly apprehends that OP may forcibly evict him at any 

time. The petitioner also apprehends that the OP may alienate the 

suit land or any part of it. Hence the petitioner has prayed for 

temporary injunction restraining the Ops from taking forcible 

possession of the suit land.  

 

The OPs have not submitted any written objection in the instant 

case.  

 

None has appeared for hearing in the instant case.      

 

I have perused the CR.  

 



It is settled proposition of law that, in order to decide the prayer 

U/O 39 Rule 1 and 2, three essential ingredients must be looked 

into. Those are as follows: 

1. Prima facie case. 

2. Balance of convenience  

3. Irreparable loss and injury.  

Now keeping in mind the above settled provision of law and 

considering the materials on record, let me try to decide the instant 

case.  

Prima facie case: In this case, the petitioner has claimed that the 

land originally belonged to the OP, and he has been possessing the 

same since 1998 by paying land revenues. But the petitioner has not 

submitted any document to prima facie prove his uninterrupted 

possession over the suit land since 1998. Thus the claim of adverse 

possession taken by the petitioner is found to be not prima facie 

proved by any document. Thus it cannot be prim facie held that the 

petitioner has been possessing the suit land since 1998.  

 

Further the petitioner has claimed that the OP served a notice upon 

him asking to vacate the suit land. But the petitioner has not 

submitted the copy of said notice allegedly issued by the OPs. As 

per petitioner, dispute arose since the date of serving the notice to 

vacate the suit land. But surprisingly the petitioner has not 

submitted the said notice which gave rise to this case. The petitioner 

has not also offered any explanation for non-submission of the said 

notice in this case. In absence of said notice, it cannot be prima 

facie held that the OPs asked the petitioner to vacate the suit land 

and hence I am of the considered opinion that the petitioner does 

not have any prima facie case for granting injunction. 

 

Balance of convenience and Irreparable loss and injury :   

In this case, the petitioner has claimed the possession over the suit 

land by constructing dwelling house. The OPs have not submitted 

any written objection challenging the possession of petitioner over 

the suit land. Thus it prima facie appears that the petitioner is the 

possessor of the suit land. Thus, the petitioner, who has been 

possessing the suit land by constructing dwelling house, would face 

more inconvenience than the OPs, if his possession is not protected. 

Further it appears that if the petitioner is evicted from the land 

wherein he used to reside, he will face irreparable loss which cannot 

be compensated in terms of money. Accordingly, I have arrived at 

the considered opinion that balance of convenience is in favour of 

granting injunction.  

As already stated above, the petitioner has to prove the three golden 

principles for granting injunction. But in this case, petitioner has 

failed to prove a prima facie case for granting injunction for which I 



have arrived at the considered opinion that the petitioner is not 

entitled to the injunction as prayed for. 

Accordingly petition U/O 39 rule 1 and 2 is rejected and case is 

disposed of without contest.  

 

 


